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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way. . ) _ ' A

(i)

.| National Bench or Regional:Bench of Appellate Tribunal framed under GST Act/CGST Act in the

cases where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act,

1 2017.

(i)

State Bench or Area Bench of Ap‘péllate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

1 (iif)

Appeal to the Appeliate Tribunal shall be filed as rescribed under Rule 110 of CGST Rules, 2017
and shall be accompanied with a fee of Rs. One T ousand for every Rs. One Lakh of Tax or Input
Tax Credit involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee

'(IJ'{\ penal(tjy determined in the order appealed against, subject to a maximum of Rs. Twenty-Five
ousand. :

(B)

Appeal under Section 112(1) of CGST Act; 2017 to Appellate Tribunal shall be filed along with
relevant documents either electronically or as may be notified by the Registrar, Appellate Tribunal

in FORM GST APL-05, on comrrion portal as prescribed under Rule 110 of CGST Rules, 2017, and
shall be accompanied by a copy of the order appealed against within seven days of filing FORM GST

| APL-05 online.

1

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after

| paying -

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as
is admitted/accepted by the appellant, and }
(i) A sum equal to twenty five per cent of the remaining amount of Tax in
dispute, in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from
the said order, in relation to which the appeal has been filed.

The Central Goods & Service Tax Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided ‘that the appeal to ftribunal can be made within three months from the date of
communication gf Order or date on which the President or the State President, as the case may be,
of the Appellate Tibunal enters office, whichever is later. :
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ORDER-IN-APPEAL

BRIEF FACTS OF THE CASE :

M/s. Gopi Texfab Private Limited, 672 /5, Bombay Market Cross Lane,
Rallwaypura Ahmedabad : 380 001 (hereinafter referred. to as ‘the appellant”),
holding GSTIN 24AAFCG6065M1ZB has filed appeal against Order-In-Original
No. GST/02/Dem/AC/2022-23/HNM, dated 13.06.2022 (hereiriafter referred
to as the “impugned order”) ’passed by the Assistant Commissioner, "‘CGST,
Division-II [Naroda Road], Ahmedabad-North Commissionerate (hereinafter

referred to as the “adjudicating authority’”).

2. The facts leading to this case are that the officers from the Directorate
General of Goods and Services Tax Intelligence, Ahmedabad Zonal Unit [AZU],
Ahmedabad (hereinafter referred to as ‘DGGI) visited the business premises of
the appellant on 05.02.2018. During the visit of officers of DGGI, it was noticed
that the appellant had collected GST from their customers / clients, however,
the appellant had not filed the prescribed returns i.e GSTR-1 and GSTR-3B for
the period from July-2017 to December-2017 and -also failed to deposit such
tax collected to the Govt. exchequer for the period from July-2017 to
December- 2017, GST liability was worked out to Rs. 28,23,696/-, therefore,
DGGI initiated proceeding by issuing a Show Cause Notice F. No. DGGI / AZU/
Gr. A/ 36-12 / 2020-21, dated 29.05.2020 demanding GST amount of Rs,
23,23,696/- (CGST Rs. 11 ,92,782/- and SGST Rs. 11 ,»92,7822/-) under
Section 74(1) read with Section 76(2) of the Central Goods and Services Tax
Act, 2017 and Gujarat Goods and Services Tax Act, 2017 (herein after referred
to as the ‘CGST Act, 2017/GGST Act, 2017’ and collectlvely as the ‘GST Acts,
2017’} read with Section 20 of the IGST Act, 2017. The appellant had

discharged their GST liability fully through Input Tax Credit (ITC) and paid’

Rs.23,23,696/- and filed GST returns viz. GSTR-1 on 08.03.2018 and GSTR-
3B on 03.03.2018 for the period July-2017 to December-2017. On verification
of the ITC availed and utilized by them, it was observed that the some part of

the payments to the suppliers were not made in time i.e within 182 dayasﬁ

purchase. However, the appellant made payments to their sulti,

?Jf;
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continuous basis as per ava'iiai%ility of fund, hence, the stipulated period of 180
days for making payment to the suppliers had been exceeded for some part of
payment. The appellant recejved the inward supplies in the month of
September, 2017 worth Rs. 7,26,59,993/- (inclusive of GST) from M/s. Bansal
Multiflex Limited, out of which Rs. 5,70,60,418/- was outstanding on
01.04.2018. Therefore, as per proviso to Section 16(2) of the Acts read with
Rule 37 of the CGST Rules & GGST Rules 2017 and read with Section 20 of the
IGST Act, 2017, the ITC availed by the appellant on supplies in respect of
which payments to the respective suppliers were outstanding, and therefore the
appellant liable to pay interest under Section 50 of the Acts read with Section
20 of the IGST Act, 2017 on the ITC availed by the appellant without having
made payment to the suppliers within the prescfibed time i.e 180 days of
purchase. The notice further proposes to demand interest on the CGST; SGST;
" ITC alleged to have wrongly availed under Section 50 of the CGST/GGST Acts,
20 17;' and also to impose penalty under Section 74, 76, 122(1)(iii), 122(1)(xvii)
& 122(2)(b) of the GST Acts, 2017.

3. The Adjudicating Authority vide Order-in-Original No. GST/ 03/ Dem/
AC/ 2022-23/HNM, dated 13.06.2022 has :

(a) confirmed the GST amount of Rs.23,23,696/- (CGST Rs.11,52,782/- +
SGST Rs.11,52,782/- and IGST Rs. 18,132/-) for the period from
September-2017 to December-2017 under Section 74(1) of the GST
Acts, 2017 read with section 20 of IGST Act, 20 17 evaded by Way of
not paying GST on making taxable supplies and appropriated the GST
amount of Rs. 23,23,696/- paid through Input Tax Credit (ITC) against
their GST liability;

(b) ordered to do not charge interest undér Section 50 of the GST Acts,
2017 read with Section 20 of the IGST Act, 2017 on the GST liability of
Rs.23,23,696/-;

(c) ordered to charge Interest at applicable rates and to be recovered from
the appellant under section 50 of the GST Acts, 2017 read with Rule
37 of the GST Rules, 2017 on the ITC availed by the appellan(c« .

having made payment to the supphers within the prescrlbed tIm ’_1 -: R\
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imposed a penalty of Rs. 23,36,689/- to the appellant under Section 74
the GST Acts, 2017 for non payments of GST amounts Rs. 23,36,689/-
not proposed penalty under Section 76 of the GST Acts, 2017;

not proposed penalty under Section 122(1)(iii) & 122(2 )(b) of the GST
Acts, 2017;

not proposed penalty on Shri Anand Gopiram Gupta, Director of M /s.
Gopi Texfab Pvt. Ltd., under section 137(2) of the GST Acts, 2017 read
with Section 20 of the IGST Act, 2017.

Being aggrieved, the appellant filed the present appeal on 14.09.2022 on

the following grounds that:-

(®)

' Section 74 of the CGST Act, 2017 is applicable when tax has not been

paid or short paid, but the appellant ha paid tax voluntarily by filing of
GST returns by utilizing of Input Tax Credit (ITC). Therefore, section 74
is not applicable in this case. The appellant has correctly accounted the
output and input transaction in Books of accounts on timely basis but
filed returns belatedly as appellant has not finalized the final liability due
to multiple Sales Return transactions and complex nature & lack of
understanding, as GST law. The‘appeliant has made taxable purchases
mainly from M/s. Bansal Multiflex Ltd. Due to late ﬁlihg of GSTR-01 by
M/s. Bansal Multiflex, ITC of purchases not reflected in GSTR-2A during
the filing of GSTR-3B and the appellant were not in a position to pay tax
in cash. In SCN, tax paid by utilizing the ITC has been appropriated
against output GST liability of Rs. 23,23,696/-, when tax has been paid
put through ITC, the applicability of section 74 of GST Acts, 2017 does

‘not arise.

(b)

It has been alleged that the appellant has suppressed the tax liability by
not filing the prescribed GST returns for the period September-2017 to

December-2017 and if the department was not carried out investigation

the appellant would have continue to apply the modus of collecting and

.not depositing the tax liability to the government and thus wilfully

suppresséd the facts with an intent to evade payment of GST. The

appellant has accounted value of taxable supply in books of accounts for
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" balance for availment & not required to pay tax in cash, therélfére Se;"‘ &
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belatedly i.e. on 3.3.2018 and 8.3.2018 by utilizing the ITC.  Section 74
will not be appliéable in the present case to demand tax as there is no
suppression on their part, as the appellant filed GST Returns based on
the transactions declared in books of accounts by utilizing full ITC credit.
Mere non-filing of GST returns does not amount to wilful suppression or
misstatement of facts for evading tax. The appellant had not suppressed
the tax liability as they had recorded the tax liability in their books of
accounts before DGGI initiated search proceedings. The appellant has
sufficient ITC for availment and discharging their GST liability, which
proves the bonafide belief of appellant for late filing of GST returns, and
has no intention to evade tax or suppress the facts and there is no loss of
revenue to the government exchequer in this case of late filing of return
by utilizing the ITC. For this, the made reliance upon the judgment in
the case of
> Super Industries 2017 (348) E.L.T. A127 (SC) wherein it is held that
“Details declared in the books of Accounts cannot be said to be .
suppressed”
> Padmini Products V/s CCE 43 ELT 195 (SC) it is held that “No
suppression of facts if assessee had a bonafide belief”.
> Rainbow Industries V/s CCE 1994 74 ELT 3(SC) it is held that “In order
for the extended time to apply, two ingredients must be present-wilful
suppression and intention to evade duty.”
It has been alleged that appellant has made late payment to the
suppliers i.e some part of the payment not made to the suppliers. The
appellant received the inward supplies in the month of September, 2017
worth Rs. 7,26,59,993/- (inclusive of GST) from.M/ s. Bansal Multiflex
Lifnited, out of which Rs.. 5,70,60,418/- was outstanding on 01.04.2018.
But for sake of concluding the proceeding, the appellarit discharged /
paid the interest liability of Rs.2,06,655/- vide DRC-03 on 13.09.2022
for late payment to suppliers as per Section 16(2) of CGST Act, 2017 read
with Rule 137 of CGST Rules, 2017. As the 1iability to pay GST does not
arise hence question of payment of penalty does not arise. Further, the
appellant has filed GST returns on 3.3.2018 & 8.3.2018 by ut1hzlng~fu11y

ITC before the 1ssuance of SCN as sufficient ITC credit was avallable\m,
v &y Na %
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73 or 74 not applicable in the present case. Mere filing of GST return
belétedly after search proceedings does not amounts to fraud or
suppression of facts. |

(d) GST law has provision of late fees and interest for late filing of returns
means Govt. Can levy late fees and for late paying of tax, govt. can levy
interest. |

(¢) The department claimed fhat if investigation was not conducted,
appellant may have continued to apply the modus of collecting and not
depositing GST to the Government. On presumption basis, the
department has estimated that the appellant is evading tax by not filing
GST returns. However, before the investigation, the appellant has
disclosed all transactions in their books of accounts and disclosed it in
Tax Audit Report dated 22.09.2018 proving appellant is in bona-fide
belief to pay tax, hence no intention to evade tax.

(f) The department relied on meaning of ‘word “suppression” as per
Explanation 2 of Section 74 of CGST Act, 2017, in this case, returns are
filed, all information as disclosed in books of accounts before initiation of
proceedings, this is not a case of fraud or suppression. Mere filing of
returns after investigation not put the appellant in shoes of fraudster.
Therefore, Section 74 of CGST Act, 2017 is not applicable in this case.
They rely upon in the case of Anand Nishikawa Co. .Ltd'Vs. Commissioner
of Central Excise, Meerut [(2005) 7 SCC 749 = 2005 (188) E.L.T. 149 (SC)
and Eastland Combines Vs. CCE, Coimbatore — 2003-TIOL-26-SC-CX;

(8 It further alleged that the appellant has not made some part of payment
to supplier within the prescribed time period as per Section 16(2) of
CGST Act, 2017 i.e 180 days from the date of invoice read with Rule 37
of the CGST Rule, 2017. The appellant has made full payment to all
supplier and also paid interest of Rs. 2,06,656 /- through DRC-03 dated
13.09.2022 as per Section 16(2) read with Rule 37 of CGST Rules, 2017,
as there is no mechanism for implementation of Second proviso to

Section 16(2) of the CGST Act, 2017. Hence, delay in payment cannot be

-\

said “Failure to pay”. .
) ) m
(h) They re-iterated that Section 74 of the CGST Act, 2017 Swill- '»'&t;b
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of facts with intention to evade payment of tax and relied upon various
decisions of the Apex Court in support of their contention. -

(i) The appellant is not liable to pay penalty under Section 74 of CGST Act,
2017 as the penalty is to depend on the totality of the facts and
circumstances of the casé. The appeilant has disclosed tax payable
mentioned in the SCN in the books o.f acc_ounts.prior to initiation of
proceedings by the department and filed tax audit report, income tax
returns etc., showing all such taxable services. Hence, the appellant is in
bona-fide belief to pay tax but due to complexity of compufation of
-liability, it had delayed in filing of GST returns and paid the tax liability
correctly. Penalty is not applicable in this case as appellant has
discharged GST liability by full utilizing of ITC e;nd allegation of

suppression or fraud does not relevant for the late filing of returns.

In view of the above submissions the appellant prayed to drop proceedings
sought to be initiated and waive off the penalty as demanded under the

impugned order. ' : .

PERSONAL HEARING:

5. Personal hearing in this case was held on -8.12.2022, Shri Jitendra
Chopra and Nency Shah, both Chartered Accountants, appeared in person, on
behalf of the appellant as authorised representati%re. They reiterated that they

nothing more to add to their written submission till date.

DISCUSSION AND FINDINGS:-

6. I have carefully gone through the facts of the case and the submissions
made by the appellant in their grounds of appeal as well as at the ﬁme of
personal hearing and find that appellant is mainly contesting the demand of
interest and imposition of penalty under Section 16(2) read with Rule 37 of
GST Rules, Section 50 and Section 74 and of the GST Acts, 20 17. According to

the appellant, it is a mere late payment to the suppliers, late p(y‘fnég;ﬁf\kgf tax
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16(2) of the GST Acts, 2017 are not attracted. So the questions to be answered

in the present appeal are

(i) whether demand of GST Rs. 23,23,696/- evaded by way of not paying GST
on making taxable supplies during the period September-2017 to December-
2017 it to be recovered under section 74 of the CGST Act, 2017 which

appropriated by the adjudicating authority is proper or otherwise?

(i) whether penalty of Rs. 23,23,696/- under Section 74 of the CGST Act, 2017
is applicable on the amount of ITC of Rs. 23,23,696 /- for non-payment of GST

amounting to Rs. 23,23,696/- is proper or otherwise;

(ii) whether demand of interest on the ITC availed by the appellant without
payment to the suppliers for some part of payments ﬁot paid within 180 days
time period from the date of issue of invoices under Section 16(2) read with
Rule 37 and penalty thereof uﬁder of Section 74 of the CGST Act, 2017 is

proper or otherwise;

7. | At the foremost, I observed that in the instant case the “impugned order”
is of dated 13.06.2022 and the same has been communicated to the appellant
on 20.06.2022 and the present appeal is filed on 14.09.2022. As per Section
107(1) of the CGST Act, 2017, the appeal is considered to be filed in time.

8. I find that the show cause notice proposed to recover the GST tax liability
not paid by the appellant for the period from September-2017 to December-
2017. 1 {ind that the appellant consequent to visit of DGGI officers on dated
05.02.2018 had filed all the pending GSTR returns for the period from
September-2017 to December-2017 on 03.03.2018 and 8.3.2018 and
accounted for the details of taxable supply made for the period from
September-2017 to December-2017 in their books of account. DGGI have
determined the tax liability only from the books of accounts maintained by the'
appellant. Thus, the instant matter is just a case of delayed payment of tax
liability on the part of appellant as no undeclared income or transaction was
detected during the DGGPI’s investigation. I find that the show cause nof"Ibesvhs

o Ul ’74¢

fugl
taken reliance in the Explanatlon 2 given under Section 74 of the;”GST f,a\
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suppressed facts. Explanation-2 to Section 74 of the CGST Act 2017 reads as

under:

“Explanation-2. — For the purposes of this Act, the expression “suppression”
shall mean non-declaration of facts or information which a taxable person is
required to declare in the return, statement, report or any other document furnished
under this Act or the rules made thereunder, or failure to furﬁish any information

on being asked for, in writing, by the proper officer.”

From the plain reading of the above explanation it is evident that suppression
is (i) non-declaration of fact or information in the return, statement, report or
any other document furnished or (ii) failure to furnish any information on being
asked for. In the present case, the appellant had booked their transaction in
their books of accounts arid not filed GSTR-1 & GSTR-3B returns before the
investigation took place. The amount of GST was determined on the basis of
the transaction declared in their books of aécount._ It is also observed that
subsequently the appellant has filed their GSTR-1 and GSTR-3B returns for
the disputed period i.e from September-2017 to December-2017 on 3.3.2018 &
8.3.2018 which was admitted in the notice itself. All the tax dues were also
paid by the appellant while filing these GSTR-1 and GSTR-3B returns by
utilizing full ITC from their Electronic Credit Ledger as sufficient balance was
available with the appellant. In the circumstances, I find that present matter
is not a case where suppression of facts or non-declaration on the part of the
appellant is proved. Further the term ‘suppression’ as provided in the said
explanatioﬁ is failure to furnish information on being asked for. Since, before
issuance of the show cause notice, I find that the appellant has submitted all
the relevant documents and information to the department at the time of
proceedings by DGGI and the show cause notice has been issued on the basis .
of information taken from the books of account of the appellant; it cannot be
the case of failure to furnish information either. Therefore, I find that it is not
a case for invoking the proirisions of Section 74 of the CGST/GGST Act, 2017
(the Acts) for demanding the GST but it is a case of delayed payment of GST for
which the GST Acts has provided the provision for payment of /mterestr f:fn

@ec it rg ’73
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8.1 I find that in the instant case, thé appellant is registered with the
department. They were making taxable supplies and in terms of Section 9,
though they were levying and collecting GST, but were not discharging their tax
liability as stipulated under Section 12 of the Act. They, however,
subsequently filed their GSTR-1 for September-2017 to December-2017 and
discharged their tax liability of Rs. 23,23,696/- by filing GSTR-3B for the
period September-2017 to December-2017, returns on 03.03.2018 by ufilizing
the full ITC debiting through their Electronic Credit Ledger (ECL) as the
sufficient balance in ITC was available which have been further appropriated
by the adjudicating authority in the impugned order. Thus, the tax payments
for these period as well as the statutory returns were filed subsequent to

initiation of investigation but before issuance of Show Cause Notice.

8.2 Fﬁrther, I find that in the instant case, the interest charged on ITC
availed by the appellant on some part of the payments not made to the supplier
within 180 days time period from the date of issuance of invoices and under
Section 50 of the GST Acts, 2017 read with Section 20 of the IGST Act, 2017
read with Rule 37 of the CGST Rules, :2017. For this, I refer to relevant
provisions of Section 16(2) for eligibility and conditions for taking input tax
credit, Rule 37 and Section 20 of IGST Act, 2017 , Which are reproduced below:

i“SECTION 16. Eligibility and conditions for taking input tax credit.-

(1) Every registered person shall, subject to such conditions and restrictions as
may be prescribed and in the manner specified in section 49, be entitled to
take credit of input tax charged on any supply of goods or services or both to
him which are used or intended to be used in the course of furtherance of his
business and the said amount shall be credited to the electronic credit ledger
of such person.

(2) Notwithstanding anything contained in this section, no registered persons
shall be entitled to the credit of any input tax in respect of any.supply of goods
or services or both to him unless-

(a) he is in possession of a tax invoice or debit note issued by a supplier
registered under this Act, or such other tax baying documents as may be
prescribed; ,

(aa) the details of invoice or debit note referred to in clause (?//ﬂas%é‘e

~ = :_,
<R CENTR,, ')r

Jurnished by the supplier in the statement of outward suppli ggpgﬁd‘fsmh, g
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details have been communicated to the recipient of such inv%fg_e or@
note in the manner prescribed under section 37; %
(b) he has received the goods or services or both.
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Explanation: For the purposes of this clause, it shall be deemed that the
registered person has received the goods or, as the case may be, services-
(i) where the goods are delivered by the supplier to a recipient or any other
person on the direction of such registered person, whether acting as an
agent or otherwise, before or during movement of goods, either by way of
transfer of documents of title to goods or otherwise, '

(ii) where the services are provided by the supplier to any person on the
direction of and on account of such registered person.

(ba) the details of input tax credit in respect of the said supply
communicated to such registered person under section 38 has not been
restricted; :

(c) subject to provisions of section 41, the tax charged in respect of such
supply has been actually paid to the Government, either in cash or through
utilization of input tax credit admissible in respect of the said supply; and

(d) he has furnished the return under section 39;

PROVIDED that where the goods against an invoice are received in lots or
instalments, the registered person shall be entitled to take credit upon
receipt of the last lot or instalment;

PROVIDED FURTHER that where a recipient fails to pay to the supplier of
goods or services or both, other than the supplies on which tax is payable
on reverse charge basis, the amount towards the value of supply
alongwith tax payable thereon within a period of one hundred and eighty
days from the date of issue of invoice by the supplier, an amount equal to
the input tax credit availed by the recipient shall be added to his output
tax liability, along with interest thereon, in such manner as may be
prescribed:

PROIVDED ALSO that the recipient shall be entitled to avail of the credit of
input tax on payment made by him of the amount towards the value of
supply of goods or services or both along with tax payable thereon.

(3) Where the registered person has claimed depreciation on the tax component
of the cost of capital goods and plant and machinery under the provisions of
the Income-Tax Act, 1961 (43 of 1961), the input tax credit on the said tax
component shall not be allowed.

(4) A registered person shall not be entitled to take input tax credit in respect of
any invoice or debit note for supply of goods or services or both after the
thirtieth day of NOVEMBER following the end of financial year to which
such invoice or debit note pertains or furnishing of the relevant annual return,
whichever is earlier.

PROVIDED that the registered person shall be entitled to take input tax credit

after the due date of furnishing of the return under section 39 for the month of

September, 2018 till the due date of furnishing of the return under the said

section for the month of March, 2019 in respect of any invoice or invoice

relating to such debit note for supply of goods or services or both made during
the financial year 2017-18, the details of which have been uploaded by the
supplier under sub-section (1) of section 37 till the due date for furnishing the
details under sub-section (1) of said section for the month of Marcl'L/Zgé\'%g.

“Rule 37: Reversal of input tax credit in the case of non-’;pa"‘n‘g,t-‘,;_‘ “of
consideration:- ’ { d




-12- |
F.No.: GAPPL/ADC/GSTP/2704/2022-APPEAL

(1) A registered person,, who has availed of input tax credit on any inward

supply of goods or services or both, but fails to pay to the supplier thereof, the
value of such supply along with the. tax payable thereon, within the time limit
specified in the second proviso to sub-section (2) of section 16, shall Jurnish
the details of such supply, the amount of value not paid and the amount of
input tax credit availed of proportionate to such amount not paid to the
supplier in FORM GSTR-2 for the month immediately following the period of
one hundred and eighty days from the date of the issue of the invoice: ........
PROVIDED that the value of supplies made without consideration as specified
in Schedule-I of the said Act shall be deemed to have been paid for the
purposes of the second proviso to sub-section (2) of section 16:
PROVIDED FURTHER that the value of supplies on account of any amount
added in accordance with the provisions of clause (b) of sub-section(2) of
section 15 shall be deemed to have been paid for the burposes of the second
proviso to sub-section (2) of Section 16;

(2) The amount of input tax credit referred to in sub-rule (1) shall be added to the
output tax liability of the registered person for the month in which the details
are furnished. '

(3) The registered person shall be liable to pay interest at the rate notified under
sub-section(1) of section 50 for the period starting from the date of availing
credit on such supplies till the date when the amount added to the output tax
liability, as mentioned in sub-rule(2), is paid.

(4) The time limit specified in sub-section (4) of Section 16 shall not apply to a
claim for re-availing of any credit, in accordance with the provisionis of the Act
or the provisions of this Chapter, that had been reversed earlier.”

“SECTION 20. Application of provisions of Central Goods and Service Tax Act:-
Subject to the provisions of this Act and the rules made thereunder, the provisions

of Central Goods and Services Tax Act, relating to- o

() scope of supply; (ii) composite supply and mixed supply; (iii) time and value of

supply; (iv) input tax credit; (v) registration; (vi) tax invoice, credit and debit notes;
(vii) accounts and records; (viii) returns, other than late fee; (ix) payment of tax; (x)
tax deduction at source; (xi) collection of tax at source; (xii) assessment; (xiii)
refunds, (xiv) audit; (xv) inspection, search, seizure and arrest; (xvi) demands and
recovery; (xvii) liability to pay in certain cases; (xviti) advance ruling; (xix) appeals
and revision, (xx) presumption as to documents; (xxi) offences and benalties; (xxii)
Job work; (xxiii) electronic commerce; (xxiv) transitional provisions, and (xxv)
miscellaneous provisions including the provisions relating to' the imposition of
interest and penalty,
shall, mutatis mutandis, apply , so far as may be, in relation to integrated tax as
they apply in relation to central tax as if they are enacted under this Act:
PROVIDED that in the case of tax deducted at source, the deductor shall deduct
tax at the rate of two percent from the payment made or credited to the supplier:
PROVIDED FURTHER that in the case of tax collected at source, the operator shall
collect tax at such rate not exceeding two percent, a may be notified on the
recommendations of the Council, of the net value of taxable supplies;_..
PROVIDED ALSO that for the burposes of this Act, the value /@\Qm%@all

C

include any taxes, duties, cesses, Jeed and charges levied un ersany, la JGO% he

time being in force other than this Act, and the Goods| iz
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(Compensation to States) Act, if charged separately by the supplier:

PROVIDED ALSO that in cases where the penalty is leviable under the Central
Goods and Services Tax Act and the State Goods and Services Tax Act or the
Union Territory Goods and Services Tax Act, the penalty leviable under this Act
shall be the sum total of the said penalties:

PROVIDED ALSO that where the appeal is to be filed before the Appellate
Authority or the Appellate Tribunal, the maximum amount payable shall be fifty
crore rupees and one hundred crore rupees respectively.

In view of the above and from the submission of the documents alongwith
appeal memorandum, I find that the appellant has submitted a statement to
the department related to payment made to their supplier M/s. Bansal
Multiflex Ltd., the appellant has paid some part of payment to the supplier
within stipulated time period of 180 days from the date of invoices and some
part of the payment after 180 days as prescribed under Section 16(2) of the
CGST Act, 2017, however, further they produced DRC-03 dated 13.09.2022
(Annexure-E of the appeal memorandum) wherein they have paid interest of
Rs. 2,06,,656/- for payment of admitted interest liability under Rule 37 of the
CGST Rules, 2017 against the impugned order. Thus, I find that the appellant
has already rr}a'de some part ofl the payments to their suppliers before the
stipulated time period of 180 days from the date of issuance of invoices upon
which they avail the ITC and some part of the payment to their supplier after
the stipulated time period of 180 days from the date of issuance of invoices (as
per Annexure-D of the appeal memorandum) for which they are liablie to pay
interest, however, they have paid interest liability of Rs. 2,06,656 /- vide DRC-
03 dated 13.09.2022 (Annexure-E of appeal memorandum) on which they have
availed ITC for payment made to their supplier after 180 days from the date of
issuance of invoices, before filing the present appeal. Thus, I find that the
appeliant is entitled to avail of the credit of input tax on payment made to their
supplier, subject to condition that they are not entitled to take such ITC after
thirtieth day of November following the end of financial year to which such
invoice pertains. I also find that the appellant having a sufficient balance in
their credit ledger against the tax liability which had been discharged by them,
they may allow to utilize the same by way of discharging their tax liability
debiting through Electronic Credit Ledger (ECL) as per the law. Hence, there is
no question of demand of interest on the admissible ITC to the appellant on ITC
availed by them having sufficient balance in their ITC for which they are

entitled to.

8.3 So far as the GST liability is concerned, I find the demand has been
raised under Section 74(1) alleging suppression. Relevant text of Section 74 of
CGST Act, 2017 is reproduced:-

SECTION 74. Determination of tax not paid or short paid or erroneously rgfm
input tax credit wrongly availed or utilised by reason of fraud or any wilful mlsstafemenf\ .
or suppression of facts. — (1) Where it appears to the proper officer that any tax has(n t{

)...
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paid or short paid or erroneously refunded or where input tax crediit has been wrongly availed or
utilised by reason of fraud, or any wilful misstatement or suppression of facts to evade tax, he
shall serve notice on the person chargeable with tax which has not been so paid or which has
been so short paid or to whom the refund has erroneously been made, or who has wrongly
avalled or utilised input tax credit requiring him to show cause as to wh y he should not pay the
amount specified in the notice along with interest payable thereon under section 50 and a
penalty equivalent to the tax specified in the notice.

(2) The proper officer shall issue the notice under sub-section (1) at least six months prior to
the time limit specified in sub-section (10) for issuance of order.

Explanation 2. — For the purposes of this Act the expression “suppression” shall mean
non-declaration of facts or information which a taxable person is required to declare in
the return, statement, report or an y other document furnished under this Act or the
tules made thereunder, or failure to furnish any information on being asked for, in
writing, by the proper officer. '

8.4 On bare perusal of the legal provision under Section 74, it is apparent
that in a case where it appears to a proper officer that any tax has not been
paid or short paid or erroneously refunded or where input tax credit has been
wrongly availed or utilized by reason of fraud or any wilful misstatement or
suppression of facts to evade tax, he shall serve notice on the person
chargeable with tax, which has not been paid or has been s\hort paidA or to
whom refund has been erroneously made or who has wrongly availed or
utilised input tax credit requiring him to show cause as to why he should not
pay the amount specified in the notice along with the interest payable
thereupon under Section 50 and a penalty equivalent to the tax specified in the
notice. The ingredients of Section 74 of the Act require either of the following
ingfedients to be satisfied for proceedings thereunder ie. that the tax in
question has not been paid or short paid or erroneously refunded or the ITC
has been wrongly availed or utilized by reason,' of fraud or any wilful

misstatement or suppression of facts to evade tax.

8.5 In the instant case, the appellant has filed the GSTR-1 and GSTR-3B
belatedly. The notice alleges that the appellant had suppressed the taxable
income by not filing the GSTR-1 and GSTR-3B returns timely for the period
from September-2017 to December-2017, under Section 37 & Section 39 of the
CGST/GGST Act, 2017. However, for the period from Septcinber~2017 ’ﬁo
\December-2017, the appellant did not file the GSTR-1 & GSTR-3B in time as
- the same were filed on 03.03.2018 & 08.03.2018 ie beyond the due,daf o,

¢
g
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5.2.2018. So, both the returns were subsequently filed though belatedly and
after initiation of investigation. I find that mere non-filing of returns and
delayed payment of tax cannot be ground to invoke the provisions of fraud or
wilful misstatement or suppression of fact. As to allege suppression, there
should be non-declafation of facts or information in the return. The term
‘suppression’ in the explanation is defined as any.non—declaration of facts or
information which a taxable person is required to declare in the return,
statement, report or any other document furnished under this Act or the rules
made thereuﬁder, or failure to furnish any information on being asked for, in
writing, by the proper officer shall amount to suppression. I find that in the
instant case, neither the demand notice nor the impugned order has brought
out any non-declaration or any additional information on record to allege
suppression of facts or established any suppression of facts to evade tax, which
the appellant were required to declare in their GSTR-1 return, but failed to
declare. I, therefore, find that the demand of ITC amounting to Rs.
23,23,696 / - made under Section 74 (1) is not sustainable as no suppression is

brought on record to invoke the provisions of extended period of limitation.

8.6 I, however, find that the demand would be _sustainable under Section
73(1) of the CGST Act, 2017. I, therefore, in terms of Section 75(2) of the CGST
Act, 2017, hold that the proper officer shall re-determine the tax payable by the
appellant by deeming the notice have béen issued under Section 73(1) in
accordance with the provisions of sub-section (2) of Section 75 of the said Act
and within the time limit specified under Section 75(3). Relevant provision of

Section 75(2) is reproduced below:-

SECTION 75. General provisions relating to determination of tax. —

(2) Where any Appellate Authority or Appellate Tribunal or court concludes that the
notice issued under sub-section (1) of section 74 is not sustainable for the reason that
the charges of fraud or any wilful misstatement or suppression of facts to evade tax
has not been established against the person to whom the notice was issued, the
proper officer shall determine the tax payable by such person, deeming as if the noz‘/ce
were issued under sub-section (J ) of section 73.

8.7 This provision was further clarified by the CBIC vide ular
| T
No.185/17/2022-GST dated 27.12.2022, wherein it was stated that WI?&-‘@]:;

show cause notice has been issued by the proper officer to a no
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sub-section (1) of section 74 of CGST Act for demand of tax not paid/ short
paid or erroneous refund or input tax credit wrongly availed or utilized, the
appellate authority or appellate tribunal or the court concludes that the said
notice is not sustainable under sub-section (1) of section 74 of CGST Act, for
the reason that the charges of fraud or any wilful-misstatement or suppression
of facts to evade tax have not been established against the noticee and directs
the proper officer to re-determine the amount of tax payable by the noticee,
deeming the notice to have been issued under sub-section (1) of section 73 of
"CGST Act, in accordance with the provisions of sub-section (2) of section 75 of
CGST Act.

8.8 Thus, in terms of Section 75(2) of the CGST Act, 2017 and CBIC’s
clarification vide Circular No.185/17/2022-GST dated 27.12.2022, the
impugned order confirming the tax payable’ by the appellant under Section
74(1), needs to be re-determined by the proper officer by deeming, as if the SCN

has been issued under Section 73(1) of the Act.

o, I further find that the payment of GST liability paid through ITC and
filing of GST returns were made much prior (i.e on 3.3.2018 & 8.3.2018) to
issue of the subject show cause notice dated 29.05.2020. Further, I find that
the computation of GST liability was made only on the basis of the records
maintained by the tax payer. When the tax along with interest (as no interest
is required to pay by the appellant as GST liability was paid fully with ITC
debiting Electronic Credit Ledger) was paid before the issuing the notice,
according to sub-section 5 of Section 78 of CGST/SGST Act 2017, no penalty
was required to be imposed. Sectiqn 73 of the CGST/SGST Act 2017 which

read as under:

SECTION 73. Determination of tax not paid or short paid or.erroneously
refunded or input tax credit wrongly availed or utilised Jor any reason
other than fraud or any willful-misstatement or suppression of facts., —

(1) Where it appears to the proper officer that any tax has not been baid or short
paid or erroneously refunded, or where input tax credit has been wrongly availed
or utilized for any reason, other than the reason of fraud or any wilful
misstatement or Ssuppression of facts to evade tax, he shall serve notice on the
berson chargeable with tax which has not been so paid or which has been so-sho
paid or to whom the refund has erroneously been made, or who
availed or utilised input tax credit, requiring him to show cause g
should not pay the amount specified in the notice along with intef
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thereon under section 50 and a penalty leviable under the provisions of this Act or
the rules made thereunder.

(2) to (4)

(5) The person chargeable with tax may, before service of notice under sub-section
(1) or, as the case may be, the statement under sub-section (3), pay the amount of
tax along with interest payable thereon under section 50 on the basis of his own
ascertainment of such tax or the tax as ascertained by the proper officer and
inform the proper officer in writing of such payment....

(8)to (11).....”"

9.1 [ f{ind that the adjudicating authority has held that the appellant is also
liable to pay interest at applicablev rates is required to be demanded and
recovered from them under Section 50 of the GST Acts, 2017 read with Section

20 of the IGST Act, 2017 read with Rule 37 of the CGST Rules, 2017 on the ITC
| availed by the appellant without having made payment to the suppliers within
the prescribed time for the period starting from the date of availing credit on
such supplies till the date when the amount added to the output tax liability.
In this regard, I find that the appellant submitted date-wise payment
-particulars made to the supplier within 180 days and also made payments
after 180 days of time period from the date of issuance of invoices. They have
paid interest on the ITC availed for which they have made payment beyond 180
days time period and contended that they have already paid interest Rs.
2,06,656/- towards payment of admitted interest liability under Section 50 of
the CGST Act, 2017 and Rule 37 of the CGST Rules, 2017. I further find that
interest of Rs. 2,06,656/- (CGST Rs.1,03,328/- & SGST Rs.1,03,328/-) on ITC
availed without having made payment to the suppliers within prescribed time
has been discharged through DRC-03 on 13.09.2022 and they have made
payment to the suppliers beyond 180 days time period as stipulated under
Section 16(2) of the Act read with Rule 37 of CGST Rules, 2017. Hence, I
uphold the order of adjudicatiﬁg authority to charge interest at applicable rates
and to be recovered from the appellant on the ITC availed without having made

payment to suppliers within the prescribed time as discussed above.

9.2 1 find that, in the impugned order, the adjudicating authority has-ne:

5 ez} ‘?a,

charged any 1nterest on GST amounting to Rs. 23,23,696 / as per Seé’uo‘rr-SO\ %,
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is paid by debiting the electronic cash ledger. The sub section (1) of Section 50

provides for interest on delayed payment of tax, which is reproduced below:

“SECTION 50. Interest on ‘delayed payment of tax. — (1) Every person
who is liable to pay tax in accordance with the provisions of this Act or the rules
made thereunder, but fails to bay the tax or any part thereof to the Government
within the period prescribed, shall Jor the period for which the tax or any part
thereof remains unpaid, pay, on his own, interest at such rate, not exceeding
eighteen per cent, as may be notified by the Government on the

recommendations of the Council:

Provided that the interest on tax pbayable in respect of supplies ‘made during a
tax period and declared in the return Jor the said period furnished after the due
date in accordance with the provisions of section 39, except where such return
is furnished after commencement of any proceedings under section 73 or section

74 in respect of the said period, shall be levied on that portion of the tax that is

paid by debiting the electronic cash ledger”,

[As per Section 112 of the Finance Act, 2021 this amendment has been with
effect from 1Ist June, 2021 retrospectively from 1.7.2017, which has been
notified vide Notification No. 16/2021-Central Tax, dated 01.06.2021 .J

From the above discussions and plain reading of the substituted Section 50, it
is clear that the interest under Section 50 of the CGST Act, 2017 can only be
levied on the net tax liability and not on the gross tax liability where the
supplies made during the tax period are declared in the return after the due |
date. However, where such returns are furnished after commencement of any
proceedings under Sectlon 73 or Section 74 in respect of said period, then

interest shall be payable on the entire amount. In the instant case, I find that

for the period September 2017 to December 2017, the returns were filed by the R
- appellant before commencement of proceedings under Section 74. Therefore,
in terms of amended Section 50, which was given retrospective effect vide
Notification No 9/2022-Central Tax dated 05-07- 2022, the interest shall be
payable only on the net cash tax liability (i.e. that portion of the tax that has

been paid by debiting the electronic cash ledger or is payable throug ; Gash

ledger). 1, therefore, find that to that extent the demand of inte; e@t/ e

gross tax payable and ITC availed & utilized for duty payment by th °app€€ék‘ f 1
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are not legally sustainable and order to recover interest only on the net cash

tax liability subject to the re-determination of demand under Section 73(1).

9.3 In this case, Ifind that the appellant had discharged the entire tax

liability of Rs. 23,23,696/- (CGST Rs.11,52,782/- + SGST Rs. 11,52,782/- + |
IGST Rs. 18,132/-) while filing GSTR-3B returns debiting through electronic
credit ledger, which has also been mentioned in the impugned order. The
appellant has discharged the tax liability through electronic credit ledger before
issue of show cause notice. Therefore, I hold that there is no interest is
payable in the present case on the above demands as discussed above which is
also not demanded by the adjudicating éuthority in the impugned. This is a
case of mere late payment of tax and since the tax is paid, however, interest is
not payable on the liability discharged through Electronic Credit Ledger, no
penalty is attracted and the proceedings are to be closed in accordance with

sub-section (5) of Section 73 ibid which read as under:

“5) The person chargeable with tax may, before service of notice under sub-
section (1) or, as the case may be, the statement under sub-section (3), pay the
amount of tax along with interest payable thereon under section 50 on the
basis of his own ascertainment of such tax or the tax as ascertained by the
proper officer and inform the proper officer in writing of such payment.”

10. As the tax payer had paid the tax liability before issue of the notice, as
discussed in the above paras, therefore, as per the provisions contained in

Section 73(5), no penalty is attracted on GST amount of Rs. 23,23;696/-.

11 Considering the foregoing facts, I hereby referred the provisions of

Section 50 (3) of the CGST Act, 2017, the same is as under:-

SECTION 50 (3):- Where the input tax credit has been wrongly availed
and utilised, the registered person shall pay interest on such input tax
credit wrongly availed and utilised, at such rate not exceeding twenty-
four per cent, as may be notified by the Government, on the
recommendations of the Council, and the interest shall be calculated, in
such manner as may be prescribed.]

[As per Section 110 of the Finance Bi 16’2922,‘ amendment has been
with effect from Ist July, 2017, whlch h@ ’n‘@ ified vide Notification
No. 09/2022-Central Tax, dated o? 107260 n)
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In view of above, it is abundantly clear that interest is leviable only if
the Input Tax Credit has been wrongly availed and utilized. In the present
matter, the appellant has availed only eligible / admissible ITC in their
Electronic Credit Ledger. Further, I find that the balance of ITC in Electronic
Credit ledger was sufficient to discharge their GST liability for the disputed
period i.e from July 2017 to December 2017. Therefore, I find that interest is
not leviable on the ITC i.e for Rs. 23,36,689/-. I further find reliance on the
Order-In-Appeal No. AHM-EXCUS-002-APP-135 /2022-23 dated 31.01.2023
passed by the Commissioner, Appeals, Ahmedabad, wherein in the similar case
of M/s. Nami Steel Pvt Ltd, the appellate authority has ordered to re-determine
the tax, interest and penalty under Section 73 of the CGST Act, 2017 as
Section 74 of CGST Act, 2017 is not sustainable. | '

12. Further, it is also observed that penalty has been imposed under Section
74(1) of the CGST Act, 2017 on the appellant by the adjudicating authority on
GST liability amounting to Rs. 23,23,696/-. As the impugned order confirming
the tax payable by the appellant under Section 74(1), needs to be re-
determined by the proper officer, by deeming as if the SCN has been issued

- under Section 73(1) of the CGST Act, 2017, I, therefore, find that the
imposition of penalty also needs to be re-determined in terms of Section 73 of
the CGST Act, 2017. Needless to say that the appellant shall furnish all the
relevant documents relating to the return period as requisite under the law and
rules made thereunder. ‘

13. In view of the above discussions and findings, the impugned 0-I-O is set
aside to the above extent and sent back to the adjudicating authority for re-
determination of tax, interest and penalty.

14. Wwﬁﬁﬁmmﬁm‘maﬁ%%ﬁmw%l
The appeal filed by the appellant stands disposed of in above te

JMihir Rayka)
Additional Commissioner (Appeals)
Date: 22.03.2023
Attegte
C Lo
53| 3lA022
(TEJAS J MISTRY)
Superintendent (Appeals)
Central Tax, Ahmedabad.

By R.P.A.D.
To,

M/s. Gopi Textiles, 672/5,
Bombay Market Cross Lane, Railwaypura, Ahmedabad : 380 001
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By R.P.A.D.

To,

M/s. Gopi Textiles, 672/5,

Bombay Market Cross Lane,
Railwaypura, Ahmedabad : 380 001

Copy_to:
The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
The Commissioner [Appeals], CGST & C. Ex., Ahmedabad.
The Commissioner, CGST & C. Ex., Ahmedabad-North.
The Additional Commissioner, CGST & C.Ex., Ahmedabad-North
- The Deputy/ Assistant Commissioner, CGST & C. Ex, Division-II [Naroda
Road], Ahmedabad-North.
The Superintendent [Systems], CGST (Appeals), Ahmedabad.
ne?. Guard File
8. P.A. File.
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